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Because of the prcwompetitive market structure in Washington, the competitors’ 
means of competition-UNE-P, UNE-L, resale, and CLEC-owned facilities-all 
help to discipline the market. That is, thq serve as an effective restraint on 
Qwest’s ability to raise prices above competitive levels. 

An important feature of this structure is the availability to competitors of WE-P,  
which is the entire platform (loop, transport and switch included) used by Qwest 
to serve a customer. The monthly wholesale price of UNE-P to competitors is 
based on Qwest’s cost to provide it, and is fixed by the Commission for five 
different cost-zones. A competitor can transfer a Qwest customer to the 
competitor’s own UNE-P-based service for a payment to Qwest of a mere 27 
cents (in addition to the monthly charge), and the process takes one day. Thus, 
UNE-I‘ is a fixed-price, cost-based, and speedy way for competitors to acquire 
new customers. Moreover, competitors can transfer their existing customers to 
UNE-P, thereby reducing their costs to the more attractive UNE-P prices. These 
advantages of UNE-P explain its popularity and rapid growth. Competitors are 
providing UNE-P-based retail service in 61 of Qwest‘s 68 exchanges, and these 
exchanges cover 99.7% of Qwest‘s analog business lines. UNE-P lines represent 
approximately 25W7’ of all competitors‘ analog business lines in Qwest’s 
territory, and UNE-P lines increased 45% in the period December 2001 to 
December 2002. 

The ubiquitous availability of UNE-P to CLECs provides an effective constraint 
against the ability of Qwest to exercise market power, that is, to raise its retail 
prices above competitive levels on a sustained basis. UNE-P is attractive to 
competitors, now. If Qwest were to raise its retail prices above competitive 
levels, competitors could compete all the more effectively by taking advantage of 
the greater margin between the UNE-P wholesale price, which is fixed, and 
Qwest’s new, increased retail price. That dynamic will operate to constrain 
Qwest. 

In light of the widespread availability of competitive offerings and a market 
structure that will constrain Qwest from exercising market power, there is no 
significant captive customer base. 
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145 I t  is the policy of this state to encourage competition in the telecommunications 
industry.172 The purposes of competition include expanding choices for 
customers, bringing prices closer to costs, spurring innovation, driving down 
costs, and driving up quality of service. Competitive classification of the 
Selected Services is one step in furthering those purposes, all of which are in the 
public interest. Qwest and its many competitors must now compete for business 
customers on more equal terms, though there remain sigruficant regulatory 
protections for customers. We think Washington is ready for that competition. 

146 In summary, Qwest has met its burden to show that analog business services are 
subject to effective competition, and we conclude competitive classification of 
these services is in the public interest. 

111. FINDINGS OF FACT 

147 Having discussed above all matters material to our decision, and having stated 
our findings and conclusions, the Commission now makes the following 
summary findings of fact. Those portions of the preceding discussion that 
include findings pertaining to the ultimate decisions of the Commission are 
incorporated by this reference. 

(1) The Washington Utilities and Transportation Commission is an agency of 
the State of Washington, vested by statute with authority to regulate rates, 
rules, regulations, practices, accounts, securities, and transfers of public 
service companies, including telecommunications companies. 

(2) Qwest Corporation is registered as a telecommunications company 
providing service within the state of Washington as a public service 
company. 

(3) On May 1,2003, Qwest filed a request, pursuant to RCW 80.36.330 and 
WAC 480-121-062, for competitive classification of its analog flat-rate and 
measured-rate business local exchange services, PBX, and Centrex, 
throughout the state of Washington. 

RCW 80.36.300. 
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(4) Qwest will not waive the statutory prohibitions against undue or 
unreasonable preference or discrimination. RCW 80.36.107 and RCW 
80.36.108. 

(5) Qwest will not abandon service to existing business customers in the 
exchanges it currently serves until November 2009. 

(6) Qwest's selection of services and geographic scope for its petition is 
appropriate and meets the requirements of RCW 80.36.330. 

(7) Qwest and Staff provided sufficiently accurate and reliable data showing 
the level of competition from CLEC wholesalepurchased and CLEC- 
owned business analog alternatives to support Qwest's petition. 

(8) The structure of the market in Qwest's serving territory is now pm- 
competitive and CLECs are easily able to enter the market anywhere in 
Qwest's serving territory to provide resale, UNE-P, UNE-L,md facilities 
based services in competition with Qwest 

(9) By use of these different forms of entry, CLECs pruvide service to small, 
medium, and large business customers throughout Qwest's service 
territory in the form of basic business service, PBX, and Cenhex Services. 

(10) CLEC analog business services are a direct and complete substitute for 
Qwest's analog business services. 

(11) Between 27 and 37 CLECs are actively providing analog business 
services to customers throughout Qwest's service territory in Washington. 

(12) CLECs are serving approximately 28% of the analog basic business service 
market in Qwest exchanges, including to small business customers. 

(13) CLECs serve over 46% of the analog PBX market in &est exchanges. 
Analog PBX service is a reasonably available alternative to analog Centrex 
service. 
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(14) Digital service, provided by both CLECs and Qwest, is not as close a 
substitute for analog service as analog alternatives, but is a relevant 
alternative to analog service. 

(15) A conservative estimate of CLECs' market share for business digital 
services is greater than their share of business analog services. 

(16) Wireless service, VOIP, and other modes of service are potential 
substitutes for analog services, but are accorded only light weight in this 
proceeding - as adding to the general competitive environment. 

(17) The effectively competitive structure of Washington's analog business 
market at this time, mupled with the protective provisions of RCW 
8036.330(4), (6) and (3, RCW 80.36.170, and RCW 80.36.180, constrains 
Qwest from using its market share and market concentration to exercise 
market power. 

(18) Based on the presence of a pro-competitive market structure, the presence 
of CLECs in every west exchange, the availability of UNE-I' in every 
exchange, and the active use of UNE-P in 61 of 68 Qwest exchanges that 
include 99.89% of Qwest's business customers, the number of possible 
captive business customers of Qwest is insignificant. 

(19) The record, taken as a whole, including evidence on an exchange and 
wirecenter basis, demonstrates that there is effective competition 
statewide for Qwest's anabg basic business local exchange servim, PBX 
service, and Centrex service, and that there is no significant captive 
customer base in Qwest's service territory for such services. 

(20) Competitive classification of the Selected Services is consistent with the 
public interest. 
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IV. CONCLUSIONS OF LAW 

148 Having discussed above in detail all matters material to our decision, and having 
stated general findings and conclusions, the Commission now makes the 
following summary conclusions of law. Those portions of the preceding detailed 
discussion that state conclusions of law pertaining to the ultimate decisions of 
the Commission are incorporated by this reference. 

(1) The Washington Utilities and Transportation Commission has jurisdiction 
over the subject matter of, and all parties to, these proceedings. 

(2) Qwest has sustained its burden of proof, based on the entire record, to 
show that there is effective competition for the services selected in its 
petition throughout the geographic area covered by the petition. 

(3) The Commission should grant the petition as filed. 

V, ORDER 

THE COMMISSION ORDERS That Qwest's petition is granted, effective 
January I, 2004. 

DATED at Olympia, Washington, and effective this 22nd day of December, 2003. 

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

MARILYN SHOWALTER, Chairwoman 

RICHARD HEMSTAD, Commissioner 

PATRICK J. OSHIE, Commissioner 

REDACTED - FOR PUBLIC INSPECTION 



DOCKET NO. UT030614 
ORDER NO. 17 

PAGE 54 

NOTICE TO PARTIES: This is a final order of the Commission. In addition 
to judicial review, administrative relief may be available through a petition for 
reconsideration, filed within 10 days of the service of this order puxsuant to 
RCW 34.05.470 and WAC 48049-810, or a petition for rehearing pursuant to 
RCW 80.04.200 or RCW 81.04.200 and WAC 480-0!MZMl). 

REDACTED - FOR PUBLIC INSPECTION 



DOCKET NO. UT430614 
ORDER NO. 17 

APPENDIX A 

PAGB 55 

80.36.330. Classification as competitive teIecommunication6 companies, 
services-Effective competition defined-Prices and rates-Reclassification 

(1) The commission may classify a telecommunications service provided by a 
telecommunications company as a competitive telecommunications service if 
the servim is subject to effective competition. Effective competition means that 
customers of the service have reasonably available alternatives and that the 
service is not provided to a significant captive customer base. In determining 
whether a service is competitive, factors the commission shall consider include 
but are not limited to: 

(a) The number and size of alternative providers of services; 

@) The extent to which services are available from alternative providers in the 
relevant market; 

(c) The ability of alternative providers to make functionally equivalent or 
substitute services readily available at competitive rates, terms, and conditions; 
and 

(d) Other indicators of market power, which may include market share, growth 
in market share, ease of entry, and the affiliation of providers of services. 

(2) When the commission finds that a telecommunications company has 
demonstrated that a telecommunications service is competitive, the commission 
may permit the service to be provided under a price list. The commission may 
adopt procedural rules necessary to implement this section. 

(3) Prices or rates charged for competitive telecommunications services shall 
cover their cost. The commission shaIl determine proper cost standards to 
implement this section, provided that in making any assignment of costs or 
allocating any revenue requirement, the commission shall act to preserve 
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affordable universal telecommunicatiom service. 

(4) The commission may investigate prices for competitive telecommunications 
services upon complaint. In any complaint proceeding initiated by the 
commission, the telecommunications company providing the service shall bear 
the burden of proving that the prices charged cover cost, and are fair, just, and 
reasonable. 

(5) Telecommunications companies shall provide the commission with all data 
it deems necessary to implement this section. 

(6) No losses incurred by a telecommunications company in the provision of 
competitive services may be recovered through rates for noncompetitive 
services. The commission may order refunds or credits to any class of 
subscribers to a noncompetitive telecommunications service which has paid 
excessive rates because of below cost pricing d competitive telecommunications 
Services. 

(7) The commission may reclassify any competitive telecommunications service 
if reclassification would protect the public interest. 

(8) The commission may waive the requirements of R C W  80.36.170 and 
80.36.180 in whole or in part for a service classified as competitive if it finds that 
competition will serve the same purpose and protect the public interest. 
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March 25,2004 

Ms. Marlene H. Dortch 
Secretary 
Federal Communications Commission 
Room TW-A325 
445 1 2 ‘ ~  Street, S.W. 
Washington, DC 20554 

Re: In the Matter of Secfion 272 (f)(l) Sunset of the BOC Separate Afiliate and 
Related Requirements, WC Docket No. 02-1 12; 2000 Biennial Regulatory Review 
Separate Afiliate Requirements of Section 64.1903 of the Commission’s Rules. 
CC Docket No. 00-175 

Dear Ms. Donch: 

On January 29.2004. Qwest submitted certain information in the above-captioned 
proceedings in response to an earlier Commission staff request. Subsequently, Commission staff 
requested that Qwest supplement the information that it provided on January 29.2004. Qwest’s 
response to the Commission staffs most recent request is attached. Portions of the attachment 
are being redacted and designated as Confidential -Not for Public Disclosure, Pursuant to 
Sections 0.457(d) and 0.459 of the Commission’s rules. 47 C.F.R. $3 0.457(d) and 0.459, Qwest 
requests that the redacted information in the attachment be withheld from public inspection. The 
redacted portions of the attachments contain Qwest’s Confidential information. Disclasun may 
cause substantial competitive harm to Qwest. Accordingly, the redacted information is 
appropriate for non-disclosure either under Sections 0.457(d) or 0.459 of the Commission’s 
rules. It should be noted that all attached exhibits that Commission staf€rrquestcd from 
Washington Utilities and Transportation Commission Docket No. UT-030614, Order No. 17. 
Order Granfing Compefitive Classgcation, also had been redacted since this information was 
subject to a Washington Utilities and Transportation Commission protective order and was not 
available for public inspection. 

In accordance with Commission rules, Qwest i s  submitting (under separate cover) the 
non-redacted confidential version of the aforementiomd attachments. Acknowledgment and 
date of receipt of this submission arc requested. An original. one copy and a duplicate copy of 
this request are provided. Please date-stamp the duplicate upon receipt and return it to the 
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courier. If you have any questions regarding this filing, please contact the undersigned at the 
contact information reflected in the letterhead. 

Sincerely, 

lsl Melissa E. Newman 

cc: Renee Crittendon (reneexri ttendon @ fcc. oov) 
Brent Olson @rent .Olson @ fcc .aov) 
Pamela Megna @amela.meena@fcc.pov) 
Ben Childers (ben.childers@fcc.eov) 
Michael Carowitz (michael.carowitz@fcc.aov) 
William Kehoe (william.kehoe@fcc.aov) 
Jon Minkoff aon.minkoff@fcc.gov) 

Attachments 
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FCC DATA REQUEST 
Sunset Proceeding (WC 02-112) 

Qwest Responses 

1. Provide the total number of customers that have chosen the 8OC affiliate as their 
InterlATA PIC by month, by state, for the period 1103-12103, 

Response: IntedATA PIC see Attachment 1; Local and Long Distance packages see 
Attachment 2 

2. Provide the number of BOC customers choosing broadband1xDSL service by month, by 
state, for the period 1103-12/03. 

Response: See Attachment 3 

3. Provide the number of UNE Platforms and UNE loops sold by month, by state, for the 
period 1/30-12/03. 

Response: UNE Platforms see Attachment 4; UNE Loops see Attachment 5 

4. For the enterprise market, provide some description of what the market looked like 
before Qwest received 271 relief and after 271 was granted. 

Response: 
Enterprise Market Deffnltbns . Qwest: Owest defines the Enterprise market based on three common criteria: 

number of employees, number of locations, and amount spent. For the Enterprise 
market the customer (account) will have more than 500 employees, have multipte 
locations both in and outside of Qwest’s Wstate region, and currently spend or have 
the opportunity to spend over $10.000 monthly, Because of the size and locations of 
these accounts it is rare that they would have just one communications pruvkfer. 
Typically these customers purchase a wide variety ofproducts end services fmm 
several providers to ensure redundancy and diversHy. 

business is a company with 500 or more employeas. (Source: IDC, 
. Industry Definltlon: large business, also known as an ‘entetprise,’a large 

Conferencirm Servkes Market -1 a nd Anel& 2000-200& PB. 121 

Prior to 271 relief Owest was limited in IVS ebllity to market and sell setvices to the 
enterprise market. While Qwest had a lege presence out-of-mgion, t? was hampered in 
working with the nationwlde entefpdse customers. Instead of looking at the custmefs 
service request and trying to find the best soluiion, Qwest would look at the wsiomefs 
request, apply the regulatory 271 filter, and then try end sell services. For exam@, if an 
enterpdse customer had offices in Atlanta, New York, Denver and Seattle. Qwest could 
have provided service between AUanta and New Yo&, and Denver and Seattle. However, 
Owed was sl@nKaantly limited in its a b 4  to cany traffc behveen AU8nfe (outd4wgion) 
and Denver ( In i8gh ) .  This resulted In Owest only being able to offer enterprise services 
to appmximtely 40?6 of the total enterprise merket. 

Post 271 relief Owest is able to &r entepise customers a more complete set of services 
includlng natbnwide voice, data and Internet solutions. 
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5. Provide the following attachments included in the Washington competitive classification 
order: Qwest Exhibits 51T, 53C,54C, 55C 
Washington Commission Exhibits 201T, 204C, 205C, 210C, 225C, 232C 

Response: The Qwest Exhibits are confidential and are redacted in this Public Version of 
the Response. 

The Washington Commission Exhibits were not provided to Qwest. To discuss the 
Exhibits contact Tom Wilson, Telecommunications Analyst, Washington Utilities and 
Transpoflation Commission. at 360-664-1282, 
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ATTACHMENT 1 

West LD Gorp (QLDC) 
InterLAlA Presubscribed L l n d  by State - 2003 
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AlTACHMENT 2 

h e s t  LD C o p .  (QLDC) 
Sub.orlb.n* Purchasing Local and Long Distance Packages by State - 2003 
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ATTACHMENT 3 

Qwerl Corporation (QC) 
DSL Sub~~rlb.R'  by Stsb - 2003 

REDACTED - FOR PUBLIC DISCLOSURE 
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ATTACHMENT 4 

Qwest Corporation (QC) 
Total Monthly UNE Platforms In Service by State' - 2003 

* Purchasad by CLECs. 
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ATTACHMENT 5 

b e a t  Corpomtion (QC) 
Total Monthly UNE Loops In Service by State' - 2003 

REDACTED - FOR PUBLIC DISCLOSURE 
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April 8,2004 

Ma. Marlene H. D a h  

F e w  Communications Commission 
Room TW-A325 

Washington, DC 20554 

Secretary 

445 12”strea, S.W. 

RECEIVED 
APR - 8 2004 

Re: In the Matter of Section 272 @ ( I )  Sunset of the BOC Separate Aflliate and 
Related Requirements, WC Docket No. 02-1 12; 2000 Biennial Regulatory Review 
Sepamte Aflliate Requirements ojSeciion 64.1903 ojthe Commisswn ’s Rules, 
CC Docket No. 00-175 

Dear Ms. Dortch: 

On March 25,2004, Qwest submitted certain infomation in the above-cnptioned 
proceeding in response to an earlier Commission stnff request. Subsequently, Qwest identified 
an e m  io Attachment I of that submission. In preparing the data for filing, a find sort WM 
performed to put state data in alphabetical order. Unfommetaly, only dam for Januuy - 
Novemba WM a&, December drta was inadvertently excluded. The data hss now been 
aoned comctly and is attached (this attachment hrs bem marksd “CORRECTED” in ordar to 
distinguish it from the previous version, which should be eliminated). Portiona of the 
aforementioned nttachment are being redacted, with the confidential vmion of the nttaclunent 
designated as Confidential -Not for Public Discloawe. Punwant to Sodons 0.457(d) and 0.459 
ofthe Commission’s rules, 47 C.F.R. §j  0.457(d) and 0.459, Qwest requatn that the non- 
redacted information in the attachment be withheld from public inspection. The non-redacted 
portions of the attachment conmm Qwest’s confidential infomation. Disclosun may caw 
substantial competitive ham to Qweat. Accordingly, the non-mdactcd mformrtiOn b 
appropriate for non-disclom either under Sections 0.4S7(d) or 0.459 ofthe Commiseion’s 
rules. 

In accordance with Commission mles, Qwest is submitting (under mepnrate cover) the 
non-redacted vemion of the aforementioned attnchment. A c h o w l d p m  and dare of mcsipt of 
this submission arc requested. An original, one copy md a duplicate copy of this requcat am 
provided. Please date-stamp the duplicate upon receipt and return it to the courier. If you have 
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any questions regarding this filing, please contact the undersigned at the contact mfosmuion 
reflected in the letterhead. 

Sincerely, 

/d Melissa E. Newman 

cc: Renee Crinendon (renee.crittendonli3.fcca v) 
Brent Olson @mnr.olwn@lfcc.aov) 
Pamela M e p  (pamela.rnemi& fcc .eov) 

) Ben Childers (- 
Michael CfUOWiQ (michael.carowitzli3.fcc.Pov 
William Kehw 1 
Jon Minkoff (jon.n1inkof??i3fc~ V 

1 

Attachment 
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